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Zoning Board of Appeals
 
Decision of the Scituate Zoning Board of Appeals (hereinafter referred to as the “Board”) on the application of Gerald M. Connell, Trustee of Elizabeth J. Connell and James J. Connell Family Trust of P.O. Box 65, Plainfield, Massachusetts 01070 (hereinafter referred to as the “Applicant”) requesting a special permit/finding, and/or variance, and/or any other appropriate relief pursuant to G.L. Ch. 40A, Sections 6 and 10, and Scituate Zoning Bylaw Sections 800 and 950.2 from the lot frontage requirements of Scituate Zoning Bylaw Section 610.2 to authorize the construction of a single-family dwelling on a lot identified as Assessor’s Parcel No. 5-3-95-0-R with an address of Great Rock Island, Glades Road, Scituate, MA 02066 (hereinafter referred to as the “Subject Property”), having less than the required 100 feet of frontage (hereinafter collectively referred to as the “Requested Relief”).  

The application was received, advertised and a public hearing was opened on February 20, 2014 and immediately continued to, and held on, March 20, 2014.  The following members were present and voted at the public hearing:
Sara J. Trezise

Edward C. Tibbetts

John Hallin

The Applicant was present at the public hearing and was represented by attorney William H. Ohrenberger, III, of Ohrenberger Associates, Scituate, MA, by Paul Mirabito of Ross Engineering Company, Inc., Norwell, MA, and by Stanley M. Humphries, Senior Coastal Geologist of LEC Environmental Consultants, Inc., Plymouth, MA.  

The Subject Property is owned by James P. Connell, Gerald M. Connell, and Elizabeth H. Connell, Trustees of Elizabeth J. Connell and James J. Connell Family Trust, u/d/t dated September 30, 1996, as noted on Certificate of Title No. 90690 (hereinafter referred to as the “Certificate of Title”) filed with the Plymouth County Registry of District of the Land Court.  According to the Applicant, the Connell family has owned the Subject Property continuously for approximately 

54 years.  Along with the application, the Applicant submitted copies of the Certificate of Title, Land Court Plan No. 3705A dated 1911 (hereinafter referred to as the “Record Land Court Plan”), the Scituate Tax Assessor’s field card, a satellite photograph of the Subject Property, and a plan entitled “PLOT PLAN FOR GREAT ROCK ISLAND IN SCITUATE, MA” dated January 21, 2014, revised March 11, 2014, Scale 1”=40’ by Ross Engineering Company, Inc., 683 Main Street, Norwell, MA 02061 (hereinafter referred to as the “Plot Plan”).   In addition to the foregoing, and testimony at the public hearing, the Applicant also provided the Board with an Affidavit of Stanley M. Humphries, which addresses the geology and unique circumstances of the Subject Property that are required by G.L. Ch. 40A, Section 10 of the Commonwealth’s Zoning Act to be present in the context of the issuance of a variance.

The Subject Property is an island consisting of bedrock and surrounded almost entirely by salt marsh.  It is located in the Residence R-2 Zoning District (hereinafter referred to as the “Zoning District), and is uncharacteristically large for the Zoning District insofar as it contains approximately 7.55 acres of land in a zone requiring 20,000 square feet of area for a single-family dwelling house lot.  The Applicant has requested a variance from Section 610.2 of the Scituate Zoning Bylaws that requires that it “abut a street or way for a distance of at least one hundred feet.”  The Subject Property does not abut a street or way, but does abut and enjoy the benefit of a legal access road to and from Glades Road as specified in the Certificate of Title that provides as follows: “There is appurtenant to said land a right of way twelve (12) feet wide, between the easterly end of said land and the highway located as shown on said plan, in common with said owners and occupants of said Everett E. Litchfield land and all other persons lawfully entitled thereto.”  The said 12 ft. wide access way (hereinafter referred to as the “Access Way”) has been in existence since at least 1911 as indicated on the Record Land Court Plan. 

The Applicant proposes to use and construct a single-family dwelling with appurtenances and uses and/or structures allowed by the Scituate Zoning Bylaws (hereinafter collectively referred to as the “Dwelling”) that will comply with all dimensional requirements in the Zoning District.  The Dwelling will be accessed via a driveway to and from the Access Way, and will utilize a private well for drinking water purposes.  The Applicant informed the Board that an on-site septic system design on the Subject Property has been approved by Scituate Board of Health, and that the Scituate Conservation Commission has approved the following permits to allow the Dwelling to be constructed on the Subject Property: (a) an Order of Conditions under the Commonwealth’s Wetlands Protection Act and the Town of Scituate’s Wetland Rules and Regulations, and (b) a Stormwater Permit under the Town of Scituate’s General Bylaws and Stormwater Rules and Regulations.  

The Applicant’s representatives indicated that the Plot Plan incorporates the following specific recommendations from Scituate’s Fire Chief after his review of the Plot Plan: (i) the installation of a turnaround on the Subject Property near the location of the Access Way to accommodate emergency vehicles, (ii) a fire hydrant adjacent to the said turnaround on the Subject Property, and (iii) a six inch water line from Glades Road to the said fire hydrant which water line will be dedicated solely to fire suppression on the Subject Property and in the neighborhood.  Currently, there does not exist an adequate area for larger emergency vehicles to turnaround in the neighborhood.  The Scituate Fire Chief submitted a letter to the Board which provided in part that “I am satisfied that the improvements to the road, the turnaround, the additional water main and the fire hydrant will enhance the Department’s capabilities in accessing and providing necessary services to the property and those in the neighborhood.”  

The Applicant provided an affidavit and testimony from Stanley M. Humphries, Senior Coastal Geologist of LEC Environmental Consultants, Inc.  Mr. Humphries testified to the Board that the Subject Property is considered a “tied island” or a “land tied island” which has physical attributes that include soils characteristic of a unique mix of upland soils known as “Hollis-Charlton”, plus beach/dune soils and deposits, and wetland soils such as tidal marsh.  The beach deposits and soils on the Subject Property are uncharacteristic of those more common in Zoning District.  Mr. Humphries testified that at one time the Subject Property was entirely surrounded by salt marsh, but that in recent geologic history a barrier beach in the Minot section of Scituate migrated inland and attached to the Subject Property.  Mr. Humphries testified that this is the only landform in Scituate to his knowledge that has this feature.  

The vast majority of lots in the Zoning District are further inland from the Subject Property, and islands are almost non-existent in the Zoning District.  The Subject Property has a highly irregular shape compared to the other parcels of land in the zoning district; it has more than thirty changes in course according to the Plot Plan.  It contains steep bedrock outcroppings, and has dramatic topographical changes in elevations ranging from approximately 8 feet above sea level to approximately 44 feet above sea level. 

In 1911, prior to the adoption of zoning in Scituate, the Subject Property was laid-out on the Record Land Court Plan.  Consequently, at the time that the Subject Property was registered by the Land Court it was a buildable lot.  Due solely to the subsequent enactment of the frontage requirements of the Scituate Zoning Bylaws, the Subject Property has been rendered non-buildable, and unless the Requested Relief is granted it will have no viable economical use within the allowable uses in the zoning district.  The Board took note that there has been no self-imposed hardship or act of the Applicant or his predecessors in title that divided the Subject Property or caused the need for a variance; the land in question is a geological anomaly and the zoning bylaw provision creating the requirement for frontage was adopted through no act of the applicant. 

The Board finds that if a variance is granted, other safeguards have been attained and are in place to insure compliance with the stated purposes of zoning.
  The Board further finds that the proposed Dwelling is an appropriate utilization for the Subject Property in the Zoning District. 

Based upon the application materials, the evidence presented, and the foregoing, the Board specifically finds as follows:

1. Circumstances relating to soil conditions, shape, and topography are all present that specially affect the Subject Property.  It is an irregularly shaped parcel of land with more than thirty changes in course considered a “tied” or “land-tied” island that is a rare geologic feature in Scituate and in the Zoning District.  The Subject Property has become attached to the mainland at a relatively small point by a barrier beach, and is otherwise almost entirely separated from the mainland by salt marsh that is fed by two high tides daily and floods during significant storm events.  It is comprised of steep grades, changes in elevation ranging between approximately eight feet above sea level to approximately forty-four feet above sea level, and outcroppings of bedrock.  Present on the Subject Property is evidence of multiple types of soils; a combination comprised of upland soils, beach/dune deposits, and salt marsh.  The existence of this combination of all three soil types is unique to parcels in the Zoning District.

2. The circumstances of the Subject Property that relate to soil conditions, shape, and topography especially effect the Subject Property but do not affect generally the Zoning District.  The Minot section of Scituate, which is the area of Scituate where the Subject Property is located, is almost entirely located in a different zoning district, namely the Residence R-3 Zoning District, that requires one-half of the lot area for a single-family dwelling than does the Zoning District.  However, a small section of Minot that includes the Subject Property is located in the Zoning District.  The remainder and vast majority of lots in the Zoning District are conventionally laid out and located further inland of the Atlantic Ocean.  Consequently, the Subject Property, being an island of unusual shape and topography, and having a unique combination of soil types, is clearly different than, the remainder of the Zoning District in which it is located.  The circumstances present on the Subject Property as aforesaid do not affect the lots generally in the Zoning District.      

3. A literal enforcement of the frontage provisions of the Scituate Zoning Bylaws would involve substantial hardship, financial or otherwise, to the Applicant.  Should the frontage provisions of the Scituate Zoning Bylaws be literally enforced, the Applicant would be denied the ability to ever make reasonable uses of the Subject Property consistent with other allowable uses in the Zoning District; the Applicant would be unable to construct and use a Dwelling thereon for residential purposes.  In such event, there would be no other reasonable residential of the Subject Property.  Additionally, no act of the Applicant or any predecessor has occurred, such as the division of land, to create the need for a variance.  The need for a variance was created solely by virtue of the fact that the Subject Property is a rare geological anomaly that pre-existed zoning coupled with the adoption of the frontage requirements of the Scituate Zoning Bylaws.  The nature of the Subject Property as an island, its topography and its condition and layout, existed well before the institution of zoning, and show that the substantial hardship is not self-imposed, and, therefore, a literal enforcement of the frontage requirements of the Scituate Zoning Bylaws would involve substantial hardship, financial or otherwise, to the Applicant.      

4. The Requested Relief may be granted without substantial detriment to the public good and without nullifying or substantially derogating from the intent or purpose of the frontage and other requirements of the Scituate Zoning Bylaws.  The frontage requirements of the Scituate Zoning Bylaws do not reasonably contemplate island landforms; but essentially regulate conventionally laid out lots.  The intent of any frontage requirement is to ensure that each lot “may be reached by the fire department, police department, and other agencies charged with the responsibility of protecting the public peace, safety, and welfare.”  Gifford v. Planning Board of Nantucket, 376 Mass. 801 (1978) quoting 94 Cal. App. 2d 446, 448-449 (1949).  In this case, the Subject Property contains a legal Access Way that has been reviewed and considered sufficient by the Scituate Fire Chief.  The Subject Property pre-dates zoning, and is more than sixteen times the required lot size in the zoning district for a single-family dwelling.  The added turnaround in a neighborhood that also derives access to a public street by the same Access Way, the fire hydrant & water line, and the improvements to the Access Way, will enhance the public good and improve health and safety to the Subject Property and to the various other properties and persons in the neighborhood.  Additionally, the Applicant has already demonstrated compliance with the Conservation Commission, the Board of Health, and the Stormwater Bylaw requirements.  Therefore, the Board is insured that the principals of zoning will be adhered-to as a consequence of the issuance of a variance.  The construction of the Dwelling upon the island is the most appropriate use of the Subject Property, adequate light, air and the prevention of overcrowding of land is assured, and, therefore, desirable relief may be granted without substantial detriment to the public good and without nullifying or substantially derogating from the Scituate Zoning Bylaws.  

For the foregoing reasons the Board unanimously grants the Applicant the Requested Relief, specifically a variance from the frontage requirements of Section 610.2 of the Scituate Zoning Bylaws, to authorize the construction of the Dwelling on the Subject Property known as Great Rock Island which has less than the required one hundred feet of frontage, all as laid out on the Plot Plan.

SCITUATE ZONING BOARD OF APPEALS

____________________________________

Sara J. Trezise

____________________________________

Edward C. Tibbetts

____________________________________

John Hallin

Filed with the Town Clerk and Planning Board: April 10, 2014.  

This variance will not become effective until such time as an attested copy of this decision has been filed with the Plymouth County Registry District of the Land Court after the appeal period of twenty (20) days.

Appeal of any decision of the Zoning Board of Appeals may be made pursuant to M.G.L. Ch. 40, Section 17, and shall be filed in a court of competent jurisdiction within twenty (20) days of the date of filing the decision with the Town Clerk.

� The stated purposes of zoning are set forth in Section 110 of the Scituate Zoning Bylaws as follows: (1) to conserve health; (2) to secure safety from fire, flood, panic and other dangers; (3) to provide adequate light and air; (4) to prevent overcrowding of land; (5) to avoid undue concentration of population; (6) to conserve natural resources; (7) to prevent blight and pollution of the environment; and (8) to encourage the most appropriate use of land.
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